First Regular Session 115th General Assembly (2007)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) is being amended, the text of the existing provision will appear in this style type,
additions will appear in this style type, and deletions will appear in this styte type:
Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in this style type. Also, the
word NEW will appear in that style type in the introductory clause of each SECTION that adds
a new provision to the Indiana Code or the Indiana Constitution.
Conflict reconciliation: Text in a statute in this style type or this styte tpe reconciles conflicts
between statutes enacted by the 2006 Regular Session of the General Assembly.

SENATE ENROLLED ACT No. 49

AN ACT to amend the Indiana Code concerning trusts and fiduciaries.

Be it enacted by the General Assembly of the State of Indiana:

SECTION 1. 1C 28-1-12-8 IS ADDED TO THE INDIANA CODE
ASANEW SECTIONTOREAD ASFOLLOWS [EFFECTIVEJULY
1,2007]: Sec. 8. (a) Unless otherwise provided in an agreement or
a trust, a bank or trust company that holds funds or property as a
fiduciary may use the funds or property to purchase from the
bank, the trust company, or an affiliate of the bank or trust
company, a product, service, or security, including an insurance
product or security that is underwritten by the bank, the trust
company, an affiliate of the bank or trust company, or a syndicate
or selling group that includes the bank, the trust company, or an
affiliate of the bank or trust company if the:

(1) purchase price and any ongoing charges and costs are fair,

reasonable, and substantially equivalent to the cost of similar

products and services; and

(2) purchase complies with IC 30-4-3.5.
The compensation for the product, services, or security received by
the bank, trust company, an affiliate of the bank or trust company,
or a syndicate or selling group that includes the bank, the trust
company, or an affiliate of the bank or trust company may be in
addition to the compensation that the bank or trust company is
otherwise entitled to from the fiduciary account.
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(b) A bank or trust company that makes a purchase or sale

described in subsection (a) shall disclose, at least annually, to each
person entitled to receive statements of account activity from the
bank or trust company any purchase or sale made by the bank or
trust company during the year. The disclosure must be in writing

or

an electronic format and include the following:
(1) Any capacity in which the bank, the trust company, or an
affiliate of the bank or trust company acts for:
(A) the issuer of the securities; or
(B) the provider of the products or services;
that is the subject of the purchase or sale.
(2) A statement that the bank, the trust company, or an
affiliate of the bank or trust company has an interest in the
subject of the purchase or sale, if applicable.
(3) The rate and method by which that compensation was
determined.
(4) The name, telephone number, street address, and mailing
address of an officer of the bank or trust company who may
be contacted for further information.
(5) A notice that the bank's or trust company's ability to make
transactions described in subsection (a) ends upon receipt at
any time of a notice of objection by a majority of the persons
entitled to receive statements of account activity.
(c) The following apply to a purchase or sale under subsection

(a):

(1) Except as provided in subdivisions (2) and (3), if the
fiduciary relationship is a trust or an agency, the trustee or
agent shall treat the purchase or sale under subsection (a) as
if it were a conflict of interest transaction under IC 30-4-3-5
and shall give any notice and obtain any consent that may be
required under IC 30-4-3-5, subject to the following:
(A) IC 30-2-14-16 applies to any notice required to be
given by a trustee or an agent under this subdivision,
subject to the following:
(i) If the fiduciary relationship is a revocable trust with
one (1) or more living grantors, the trustee must give
notice only to the living grantors, who shall be
considered to have all income and principal interests in
the trust at the time the notice is given. If a grantor is
incapacitated, the trustee shall give notice to the
grantor's court appointed guardian, the principal under
a durable power of attorney, or a co-trustee of the

SEA 49 — CC 1+

< T OO



revocable trust, unless the guardian, principal, or
co-trustee is the bank or trust company that seeks the
consent. If the representative of the incapacitated
grantor is the bank or trust company that seeks the
consent to a purchase or sale under subsection (a), the
trustee shall obtain consent from the court.
(ii) If the fiduciary relationship is a revocable trust and
the assets of the revocable trust are distributable to one
(1) or more other trusts, notice shall be given to the
trustees of the other trusts. However, if the bank or trust
company that seeks the consent to a purchase or sale
under subsection (a) is the trustee of another trust to
which the assets of the revocable trust are distributable,
the bank or trust company shall give notice to those
beneficiaries of the other trust who are entitled to receive
statements of account activity from the bank or trust
company.
(iii) If the fiduciary relationship is an agency, the
principal must consent to the purchase or sale under
subsection (a) in writing in advance of the transaction.
The principal shall be considered to have all income and
principalinterests in the account at the time the notice of
the proposed transaction is given. If the principal is
incapacitated, consent must be obtained from the
principal's court appointed guardian, unless the
guardian of the incapacitated principal is the bank or
trust company that seeks the consent. If the guardian of
the incapacitated principal is the bank or trust company
that seeks the consent, consent to a purchase or sale
under subsection (a) must be obtained from the court
supervising the principal's guardianship.

(B) If the fiduciary relationship is a trust, the following

apply with respect to any consent required to be obtained

under IC 30-4-3-5(a)(2):
(i) Notwithstanding the requirement under
IC 30-4-3-5(a)(2)(A) that all interested persons provide
written consent to the proposed action, and subject to
subdivision (2), a trustee, for a proposed purchase or sale
under subsection (a), need only obtain the written
consent of a majority of the persons entitled to notice
under IC 30-2-14-16, as modified by subdivision (1)(A).
However, the trustee must obtain the written consent of
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at least one (1) beneficiary who is receiving income
under the trust at the time of the notice and at least one
(1) individual who would receive a distribution of
principal if the trust were terminated at the time notice
is given.
(ii) Upon obtaining the written consents required under
item (i), the trustee need not wait until the period to
make written objections under IC 30-2-14-16 ends, in
order to take the proposed action.
(2) Any consent granted under subdivision (1)(B)(i) may be
revoked by a writing signed by a majority of the persons
entitled to notice under IC 30-2-14-16, as modified by
subdivision (1)(A). However, the revocation must be signed
by:
(A) at least one (1) beneficiary who is receiving income
under the trust at the time the revocation is signed; and
(B) at least one (1) individual who would receive a
distribution of principal if the trust were terminated at the
time the revocation is signed.
(3) The notice and consent otherwise required under
subdivision (1) are not required if the purchase or sale under
subsection (a) is specifically authorized:
(A) in the document creating the fiduciary relationship; or
(B) under IC 30-4-3-7.

SECTION 2.1C28-6.1-6-26 IS ADDED TO THE INDIANA CODE
ASANEW SECTIONTO READ ASFOLLOWS [EFFECTIVEJULY
1,2007]: Sec. 26. (a) Unless otherwise provided in an agreement or
a trust, a savings bank that holds funds or property as a fiduciary
may use the funds or property to purchase from the savings bank
or an affiliate of the savings bank a product, service, or security,
including an insurance product or security that is underwritten by
the savings bank, an affiliate of the savings bank, or a syndicate or
selling group that includes the savings bank or an affiliate of the
savings bank, if:

(1) the purchase price and any ongoing charges and costs are
fair, reasonable, and substantially equivalent to the cost of
similar products and services; and
(2) the purchase complies with IC 30-4-3.5.
The compensation for the product, service, or security received by
the savings bank or an affiliate of the savings bank or a syndicate
or selling group thatincludes the savings bank, or an affiliate of the
savings bank, may be in addition to the compensation that the
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savings bank is otherwise entitled to from the fiduciary account.
(b) A savings bank that makes a purchase or sale described in
subsection (a) shall disclose, at least annually, to each person
entitled to receive statements of account activity from the savings
bank any purchase or sale made by the savings bank during the
year. The disclosure mustbe in writing or an electronic format and
include the following:
(1) Any capacity in which the savings bank or an affiliate of
the savings bank acts for:
(A) the issuer of the securities; or
(B) the provider of the products or services;
that is the subject of the purchase or sale.
(2) A statement that the savings bank or an affiliate of the
savings bank has an interest in the subject of the purchase or
sale, if applicable.
(3) The rate and method by which that compensation was
determined.
(4) The name, telephone number, street address, and mailing
address of an officer of the savings bank who may be
contacted for further information.
(5) A notice that the savings bank's ability to make
transactions described in subsection (a) ends upon receipt at
any time of a notice of objection by a majority of the persons
entitled to receive statements of account activity.
(¢) The following apply to a purchase or sale under subsection
(a):
(1) Except as provided in subdivisions (2) and (3), if the
fiduciary relationship is a trust or an agency, the trustee or
agent shall treat the purchase or sale under subsection (a) as
if it were a conflict of interest transaction under IC 30-4-3-5
and shall give any notice and obtain any consent that may be
required under IC 30-4-3-5, subject to the following:
(A) IC 30-2-14-16 applies to any notice required to be
given by a trustee or an agent under this subdivision,
subject to the following:
(i) If the fiduciary relationship is a revocable trust with
one (1) or more living grantors, the trustee must give
notice only to the living grantors, who shall be
considered to have all income and principal interests in
the trust at the time the notice is given. If a grantor is
incapacitated, the trustee shall give notice to the
grantor's court appointed guardian, the principal under
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a durable power of attorney, or a co-trustee of the
revocable trust, unless the guardian, principal, or
co-trustee is the savings bank that seeks the consent. If
the representative of the incapacitated grantor is the
savings bank that seeks the consent to a purchase or sale
under subsection (a), the trustee shall obtain consent
from the court.
(ii) If the fiduciary relationship is a revocable trust and
the assets of the revocable trust are distributable to one
(1) or more other trusts, notice shall be given to the
trustees of the other trusts. However, if the savings bank
that seeks the consent to a purchase or sale under
subsection (a) is the trustee of another trust to which the
assets of the revocable trust are distributable, the savings
bank shall give notice to those beneficiaries of the other
trust who are entitled to receive statements of account
activity from the savings bank.
(iii) If the fiduciary relationship is an agency, the
principal must consent to the purchase or sale under
subsection (a) in writing in advance of the transaction.
The principal shall be considered to have all income and
principalinterests in the account at the time the notice of
the proposed transaction is given. If the principal is
incapacitated, consent must be obtained from the
principal's court appointed guardian, unless the
guardian of the incapacitated principal is the savings
bank that seeks the consent. If the guardian of the
incapacitated principal is the savings bank that seeks the
consent, consent to a purchase or sale under subsection
(a) must be obtained from the court supervising the
principal's guardianship.

(B) If the fiduciary relationship is a trust, the following

apply with respect to any consent required to be obtained

under IC 30-4-3-5(a)(2):
(i) Notwithstanding the requirement under
IC 30-4-3-5(a)(2)(A) that all interested persons provide
written consent to the proposed action, and subject to
subdivision (2), a trustee, for a proposed purchase or sale
under subsection (a), need only obtain the written
consent of a majority of the persons entitled to notice
under IC 30-2-14-16, as modified by this clause.
However, the trustee must obtain the written consent of
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at least one (1) beneficiary who is receiving income
under the trust at the time of the notice and at least one
(1) individual who would receive a distribution of
principal if the trust were terminated at the time notice
is given.
(ii) Upon obtaining the written consents required under
item (i), the trustee need not wait until the period to
make written objections under IC 30-2-14-16 ends, in
order to take the proposed action.
(2) Any consent granted under subdivision (1)(B)(i) may be
revoked by a writing signed by a majority of the persons
entitled to notice under IC 30-2-14-16, as modified by
subdivision (1)(A). However, the revocation must be signed
by:
(A) at least one (1) beneficiary who is receiving income
under the trust at the time the revocation is signed; and
(B) at least one (1) individual who would receive a
distribution of principal if the trust were terminated at the
time the revocation is signed.
(3) The notice and consent otherwise required under
subdivision (1) is not required if the purchase or sale under
subsection (a) is specifically authorized:
(A) in the document creating the fiduciary relationship; or
(B) under IC 30-4-3-7.

SECTION 3. IC 30-4-3-7, AS AMENDED BY P.L.238-2005,
SECTION 34,IS AMENDED TOREAD ASFOLLOWS [EFFECTIVE
JULY 1, 2007]: Sec. 7. (a) Unless the terms of the trust provide
otherwise or the transaction is authorized under IC 28-1-12-8 or
IC 28-6.1-6-26, the trustee has a duty:

(1) not to loan funds to himself the trustee or an affiliate;

(2) not to purchase or participate in the purchase of trust property
from the trust for the trustee's own or an affiliate's account;

(3) not to sell or participate in the sale of the trustee's own or an
affiliate's property to the trust; or

(4) if a corporate trustee, not to purchase for or retain in the trust
its own or a parent or subsidiary corporation's stock, bonds, or
other capital securities. However, the trustee may retain such
securities already held in trusts created prior to September 2,
1971.

(b) Unless the terms of the trust provide otherwise, a corporate
trustee may invest in, purchase for, or retain in the trust its own or an
affiliate's obligations, including savings accounts and certificates of
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deposit, without the investment, purchase, or retention constituting a
conflict of interest under section 5 of this chapter.

(c) Unless the terms of the trust provide otherwise, a corporate
trustee does not violate subsection (a) by investing in, purchasing for,
or retaining in the trust its own or an affiliate's obligations, including
savings accounts and certificates of deposit, if the payment of each
obligation is fully insured by the Bank Insurance Fund or the Savings
Association Insurance Fund of the Federal Deposit Insurance
Corporation, the National Credit Union Share Insurance Fund, or any
insurer approved by the department of financial institutions under
IC 28-7-1-31.5.

(d) If the terms of the trust permit the trustee to deal with a
beneficiary for the trustee's own account, the trustee has a duty to deal
fairly with and to disclose to the beneficiary all material facts related
to the transaction which the trustee knows or should know.

(e) Unless the terms of the trust provide otherwise, the trustee may
sell, exchange, or participate in the sale or exchange of trust property
from one (1) trust to himrself the trustee as trustee of another trust,
provided the sale or exchange is fair and reasonable with respect to the
beneficiaries of both trusts and the trustee discloses to the beneficiaries
of both trusts all material facts related to the sale or exchange which
the trustee knows or should know.

(f) This section does not prohibit a trustee from enforcing or
fulfilling any enforceable contract or agreement:

(1) executed during the settlor's lifetime; and
(2) between the settlor and the trustee in the trustee's individual
capacity.

SECTION 4. IC 30-4-3-11 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2007]: Sec. 11. tErabtlity of the
Frustee to the Benefietary) (a) The trustee is accountable to the
beneficiary for the trust estate.

(b) If the trustee commits a breach of trust, he is liable to the
beneficiary for:

(1) any loss or depreciation in the value of the trust property as a
result of the breach;

(2) any profit made by the trustee through the breach;

(3) any reasonable profit which would have accrued on the trust
property in the absence of a breach; and

(4) reasonable attorney's fees incurred by the beneficiary in
bringing an action on the breach.

(c) In the absence of a breach of trust, the trustee has no liability to
the beneficiary either for any loss or depreciation in value of the trust
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property or for a failure to make a profit. However, if:

(1) a loss or depreciation in value of the trust property; or

(2) the trust's failure to make a profit;
is the result of a violation by the trustee of IC 28-1-12-8 or
IC 28-6.1-6-26, one (1) or more beneficiaries of the trust may
petition the court for any remedy described in subsection (b) or for
removal of the trustee under section 22(a)(4) of this chapter,
regardless of whether the transaction under IC 28-1-12-8 or
IC 28-6.1-6-26 constitutes or involves a breach of trust. The court
may award one (1) or more remedies described in subsection (b) or
remove the trustee, or both, if the court determines that the
remedy or removal of the trustee is in the best interests of all
beneficiaries of the trust. The burden of proof is on the one (1) or
more petitioning beneficiaries to demonstrate that the remedy or
removal of the trustee is in the best interests of all beneficiaries of
the trust.

(d) The trustee is liable to the beneficiary for acts of an agent which,
if committed by the trustee, would be a breach of the trust if he: the
trustee:

(1) directs or permits the act of the agent;

(2) delegates the authority to perform an act to the agent which he
is under a duty not to delegate;

(3) fails to use reasonable care in the selection or retention of the
agent;

(4) fails to exercise proper supervision over the conduct of the
agent;

(5) approves, acquiesces in or conceals the act of the agent; or
(6) fails to use reasonable effort to compel the agent to reimburse
the trust estate for any loss or to account to the trust estate for any
profit.

SECTION 5. IC 30-4-4-5, AS ADDED BY P.L.238-2005,
SECTION 41,ISAMENDED TOREAD ASFOLLOWS [EFFECTIVE
JULY 1,2007]: Sec. 5. (a) A trustee may furnish to a person other than
a beneficiary a certification of trust instead of a copy of the trust
instrument. The certification of trust must contain the following
information:

(1) That the trust exists and the date the trust instrument was
executed.

(2) The identity of the settlor.

(3) The identity and address of the currently acting trustee.

(4) The powers of the trustee.

(5) The revocability or irrevocability of the trust and the identity
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of any person holding a power to revoke the trust.

(6) The authority of cotrustees to sign or otherwise authenticate
and whether all or less than all the cotrustees are required in order
to exercise the powers of the trustee.

£8) (7) The manner of taking title to trust property.

(b) A certification of trust may be signed or authenticated by any
trustee.

(c) A certification of trust must state that the trust has not been
revoked, modified, or amended in any manner that would cause the
representations contained in the certification of trust to be incorrect.

(d) A certification of trust may contain the dispositive terms of a
trust.

(e) A recipient of a certification of trust may require the trustee to
furnish copies of excerpts from the original trust instrument and later
amendments that:

(1) designate the trustee; and
(2) confer on the trustee the power to act in a pending transaction
in which the recipient has an interest.

(f) A person who acts in reliance on a certification of trust without
knowledge that the representations contained in the certification of
trust are incorrect:

(1) is not liable to any person for acting in reliance on the
certification of trust; and
(2) may assume without inquiry the existence of the facts
contained in the certification of trust.
Knowledge of the terms of the trust may not be inferred solely from the
fact that a copy of all or part of the trust instrument is held by the
person relying on the certification.

(g) A person who in good faith enters into a transaction in reliance
on a certification of trust may enforce the transaction against the trust
property as if the representations contained in the certification were
correct.

(h) A person making a demand for the trust instrument in addition
to a certification of trust or excerpts from the original trust instrument
is liable for damages if the court determines that a person did not act
in good faith in demanding the trust instrument.

(1) This section does not limit the right of a person to obtain a copy
of the trust instrument in a judicial proceeding concerning the trust.
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President of the Senate

President Pro Tempore

Speaker of the House of Representatives

Governor of the State of Indiana

Date: Time:
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